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INQUIRY INTO ENGAGEMENT WITH DA PROCESSES 

1. Friends of Hawker Village (FoHV) was formed in 2010 to protect and enhance the residential, 

suburban and environmental qualities of the Hawker Group Centre and its four catchment suburbs 

of Hawker, Page, Scullin and Weetangera.  In this time, we have come to realise the difficulties the 

ordinary citizen has in understanding the complexities of the planning system and, in particular, the 

development application process.  We have also encountered provisions that we feel mitigate 

against achieving the best outcome.  The end result of these inadequacies is considerable dissension 

in the community and unnecessary cost for the ACT Government (and ultimately the community) as 

well as considerable time/stress/energy/expense for those who seek review of Development 

Application (DA) decisions.  We, therefore, appreciate the opportunity to express our concerns 

about the DA process.  These are grouped under the relevant Terms of Reference. 
 

1) Community engagement and participation in the Development Application process including: 
 

a) the accessibility and clarity of information on Development Applications and Development Application 
processes, including Development Application signage; the Development Application finder app; and online 
resources; 

 

2. Very few residents are aware of the DA process and, when they are aware, many are not confident 

in interpreting the information available on the website.  Even when directly affected and concerned 

about certain aspects of a proposal, many people feel awkward with the response required.  The 

result is a response that might describe their concerns but, expressing preferences rather than 

addressing the rules and criteria, does not necessarily have the desired result.  There is a feeling that 

such responses are likely to be dismissed out of hand. 
 

3. Development signs placed on blocks often have no details filled in to describe the proposed 

development.  The short description of the proposal as it appears on the DA website should be 

required on the signage, at a minimum. 
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4. To ensure all residents have the opportunity to know about DAs that affect them, an abridged entry 

with the address should be included in the Canberra Times to alert people to check online.  

Otherwise, there is a definite risk that the three-week notification period will end before concerned 

residents become aware of the DA.  Frequently, they only become aware AFTER construction has 

commenced.  There seems to be an expectation that most residents will keep a check on DAs but, 

for this to happen, more community education is needed.   For obvious reasons, there should be an 

automatic extension to the consultation time for all DAs lodged in December, preferably six weeks, 

to allow people to respond comprehensively. 
 

b) pre-Development Application consultation and statutory notification processes;  
 

5. Our experience with Pre-DA consultation has been varied.  Typically, the consultation takes the form 

of a presentation on a development proposal which has already reached a stage where the 

proponent has a detailed design and is going through the motions of consultation without any 

intention of incorporating feedback which would effect substantial change to the proposal.  A classic 

example is that of the Republic project in Belconnen (DA 201731563 Block 2 Section 200 

Belconnen).  On this occasion, a publicity expert was imported from Melbourne and proceeded to 

give a thorough sales promotion for the project.  It was so over-the-top as to be hilarious if it had 

not been such an abuse of the consultation process.  More recently, the Pre-DA consultation for 

redevelopment of the Hawker Tennis Centre (Block 9 Section 3 Hawker) was low-key but the overall 

impression was one of an attempt to sell the outcome preferred by the developer rather than any 

genuine interest in community feedback, other than to detect from where opposition might come.  

The cynics amongst us tend to believe that developers see the Pre-DA consultation as an 

opportunity to soften up the community for a dramatic change to their neighbourhood rather than 

an opportunity for them to redesign their proposal to accommodate community views. 
 

c) the availability and accessibility of current and historical Development Applications and decisions in 
relation to Development Applications, including reasons for Development Application approvals, conditions 
or rejections. 

 

6. There are occasions where access to previous DAs and their decisions is desirable (e.g. DA 

201324150 Block 30 Section 4 Scullin which permitted the front yard to be covered by concrete 

driveway and a double garage – as below.   
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Given the information has already been tailored for display online in the initial notification, it would 

be most helpful if this information plus the Notice of Decision could be stored online for easy access 

for a reasonable period of time after completion of the project.  A ten-year online retention period 

should provide adequate opportunity to cover any concerns that might arise after construction). 
 

2) The accessibility and effectiveness of Development Application processes, including: 
 

a) the information provided in relation to the requirements for Development Applications; 
 

7. Recently, deficiencies have been noticed in the information provided with the DA which displays a 
lack of adequate checking before upload.  Some information might be missing altogether, such as 
shadow diagrams or vehicle turning path diagrams and in one instance the Gross Floor Area 
calculations.  Other information might be poorly presented so that it does not clearly illustrate the 
feature of concern, such as setback measurements.  
 

8. Further, the Statement against Criteria, in the past, generally included the full rule or criterion, 

which assisted those not familiar with the Territory Plan.  Recently, there has been a tendency to list 

only the number of the rule or criterion with no detail (e.g. DA 201833737 for Block 9 Section 2 

Weetangera).  This adds to the difficulty experienced by the ordinary person in interpreting the DA 

specifications.  In some instances only the rules/criteria that are not met have been listed.  We 

believe that the full list of rules and criteria should be required and, when the proponent relies on 

criteria, the single word ‘complies’ (or similar) is not acceptable.  Reliance on criteria should require 

the proponent to explain exactly how the proposal meets the criteria. 
 

9. On two occasions in recent months, the short description of the DA proposed has been incorrect on 
the website in relation to the number of storeys proposed.  It is important that the descriptions be 
correct so that a person can ascertain whether they are interested in accessing further details of the 
proposal.    

 

b) the current development assessment track system 
 

10. The latitude permitted under the Merit Track can be excessive.  A local example of concern is the 

previously mentioned garage that was approved in the front yard of a house in an RZ1 area of Scullin 

(DA 201324150 Block 30 Section 4 – white building in photos above and below).  A query about why 

this was permitted elicited the response that,  
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This appears to be highly indulgent for the proponent whilst totally ignoring the general principles of 
maintaining the neighbourhood character.  FoHV regard this as a breach of faith in that it departs so 
far from the rules. 

 
c) the Development Application e-lodgement and tracking system,  e-Development;  )  
d) processing times for Development Applications;     )  no 
e) retrospective Development Applications;      ) comment 
f) reconsideration and appeal processes; and      ) 
 

g) Heritage, Tree Protection and Environmental assessments. 
 

11. These assessments appear to be treated differently, depending on whether the proponent is an 

individual householder, a developer or the ACT Government.  The purpose of the Heritage and Tree 

Protection Acts seems to be readily disregarded.  Tree retention is a particular issue in areas of 

densification, such as retrofitting a multi-unit development on to what was a single dwelling block – 

often with several mature trees.  ACTPLA has consistently made decisions to remove regulated trees 

on the basis that no alternative design was feasible.  This is obvious nonsense as there are always 

alternative designs that could preserve more trees but the proponents do not want to downsize 

their projects to accommodate trees.  DA proponents should be required to design around large 

trees wherever possible, rather than expecting a blank canvas.  In the case of DA201731656 (Blocks 

13 and 14 Section 1, Weetangera), eighteen regulated trees have been approved for removal from 

the two blocks. 
 

12. Retaining character can also be an issue on single dwelling blocks such as that previously mentioned 

in McGinness Street, Scullin (DA 201324 150 Block 30 Section 4) where the front garden has been 

replaced by a double garage and double driveway with absolutely no lawn (see above photographs). 
 

13. Under the current arrangements, an ACT Civil and Administrative Tribunal (ACAT) cannot review 
ACTPLA’s tree removal decisions.  We suggest a review of ACTPLA’s powers to approve removal of 
regulated trees be undertaken and ACAT’s review powers be amended to permit review of tree 
removal decisions when they occur in conjunction with approval of a DA. 

 

14. Currently, Principal Private Open Space under the MUHDC can be located within setbacks.  This 

should not be permitted to occur so as to allow setbacks to accommodate large trees and shrubs. 
 

3) Development Application compliance assessment and enforcement measures. 
 

15. Approval of lease variations has been granted while ignoring evidence against it on the basis that 

the use is permitted under the Zone code (DA201629661 Block 9 Section 3 Hawker) or the number 

of dwellings has already been approved by ACTPLA (DA 201528466 Block 12 Section 37 Page), a 

sample response being:  

 
This practice brings into question the purpose of having community consultation on lease variations 

after the development has been approved or where the use is permitted under the code. 
 

16. It is generally accepted that Zone Objectives are given effect by Codes and Rules.  This rigid 

interpretation does not allow for the possibility that unusual or unexpected circumstances can occur 
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where compliance with Codes and Rules does not result in an outcome consistent with zone 

objectives.  The legislation, including ACAT review powers, should clearly permit rejection of a DA 

which is code compliant but inconsistent with zone objectives.   
  

17. The legal tradition of interpreting the meaning of provisions strictly by the words used 

therein, irrespective of the actual intent of the writer, inevitably leads to some distortion of the 

original intent.  As an example in this context, FoHV refers to the RZ1 zone objective to: 

Provide for the establishment and maintenance of residential areas where the housing is low 

rise and predominantly single dwelling and low density in character. 
 

18. The ordinary resident would interpret this as meaning that, whilst some densification is permitted, 

no one block would have a significantly greater number of dwellings than neighbouring blocks, thus 

leading to little obvious change in the character.  Developers, however, have interpreted this 

objective as meaning that individual blocks can have a much larger number of dwellings than 

neighbouring blocks as long as there are not too many such overly-developed blocks in a 

neighbourhood.  These scattered, excessively-developed blocks contrast significantly with 

neighbouring blocks and, thus, do quite obviously disrupt the character of the neighbourhood.  

Nevertheless, the legal custom of literal reading of the words in the zone objective leads to 

acceptance of this latter view. 
 

19. This process was described thus, over a century ago: 

… people continually try to misunderstand (Acts of Parliament), and … therefore it is not 

enough to attain to a degree of precision which a person reading in good faith can understand; 

but it is necessary to attain if possible to a degree of precision which a person reading in bad 

faith cannot misunderstand. It is all the better if he cannot pretend to misunderstand it.  [Re 

Castioni (1891) 1 QB 149, 167 (Stephen J)]. 
 

20. Zone Objectives are a major issue of contention.  They were ignored when a development at 1 

Petterd Street Page (DA201323208, DA 201426813 Block 12 Section 37) was approved.  This was a 

random block not specifically designated for higher density development than its neighbours at time 

of subdivision and lease.  Current definitions, however, meant that it was not a single dwelling block 

and, therefore came under the MUHDC, resulting in excessive densification compared with that 

permitted on neighbouring blocks. 
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21. The original lease for residential properties from 1924 permitted the construction of a single 

building for residential purposes.  The City Area Leases Ordinance, however, permitted the 

subletting of any portion of the house and adjacent land.  These properties were not subdivided nor 

were they unit titled, so they had only a single title.  In 1971, the lease wording was changed to 

restrict the block to ‘one private single dwelling house building’ but subletting was still permitted.   
 

22. The wording of Element 3: Building and site controls in the MUHDC does not discriminate between 

this kind of ‘dual occupancy’ and later dual occupancies, which involve two separate buildings on 

the one block, nor of earlier duplexes where two semi-detached, identical dwellings are located on a 

single block in an area of several such developments which was obviously designated for that 

purpose.  The Page block was approved for five dwellings as shown below.   

 
 

23. A similar block and building exists at 150 Belconnen Way, Scullin (DA 201630177 Block 42 Section 

45) now zoned RZ1.  Original plans for six dwellings were rejected by ACTPLA and ACAT (Javelin 

Projects Pty Ltd ACAT 08/2017). Despite ACTPLA’s submission to ACAT that the DA failed zone 

objectives (b) and (d), plans for five dwellings on this block of 979 sq.m. have now been approved by 

ACTPLA (DA201733154).  These involve three two-storeyed units at the front with two single-

storeyed units at the rear.  They appear as two buildings but are united by basement parking.  They 

are, effectively, no different from the previous plans in their effect on the landscape but the Notice 

of Decision states, simply and confusingly, that 

 
 

24. It is not appropriate that early dual-occupancy blocks be treated differently from other blocks in the 

same street and same zone with similar appearance.  These blocks were not originally designated 

for multi-unit development and should be treated as single dwelling blocks.  FoHV notes that, Draft 

Variation 350 replaces the term single dwelling block with ‘standard dwelling block’ being one 

“originally leased or used for the purpose of one or two dwellings”.  FoHV also notes the statement 

in DV 350 that:  

This solution is being proposed to provide an interim measure to prevent further unconstrained 

multi-unit redevelopment occurring in the older established suburbs until the Housing Choices 

project has been completed. 
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FoHV emphasizes that these blocks should continue to be treated in the same way as current single 

dwelling blocks in the neighbourhood. 
  

25. From our experience, ACTPLA’s DA assessors can, in some instances, approve gross deviations from 

rules.  FoHV finds this unacceptable when a DA has received public comment criticising aspects of 

the development.  The rules of the MUHDC provide very little protection of residential amenity for 

existing residents close to proposed development.  Our experience of ACAT reviews is that criteria 

should be read in the context of the rule to which it is attached.  For example, if Principal Private 

Open Space (PPOS) under the rule is required to be, say, 28 square metres, a deviation of a couple of 

square metres might be acceptable especially if other PPOSs in the development are larger than the 

rule requires.  A deviation of eight square metres is not acceptable.  In the recent DA 201731656 

(Weetangera) review, a percentage deviation appeared quite small but when translated to square 

metres left the development over 200 square metres short of open space – yet the assessing officer 

was happy to consider the criteria met.  Assessing officers should be required to reject significant 

deviations from the rules. 
 

       4) Development Application practices and principles used in other Australian jurisdictions. 

 Not addressed. 

5) Any other relevant matter. 
 

Rezoning of recreational land for residential purposes 
 

26. FoHV are concerned about the loss of recreational and sporting facilities due to developer-initiated 

rezoning of land for residential use.  A local concern is the proposal to build a childcare centre and 

56 townhouses on the site of the Hawker Tennis Centre, incorporating the public carpark and the 

unleased territory land used by ACT Sports for overflow parking during major sporting events.  

Whilst there is a need to accommodate a growing population, it seems short-sighted to remove 

recreational facilities when there will be a greater demand for such facilities for the larger 

population to maintain health through exercise.  
 

27. In this context, FoHV notes that the Ginninderry development at West Belconnen will result in 

another 31,000 residents for whom recreational facilities will be needed.  The main access to 

Ginninderry will be via Drake Brockman Drive which will be upgraded to a dual carriageway to cope 

with traffic.  This road will feed traffic into Kingsford Smith Drive and then on to Belconnen Way, 

making use of the Hawker Tennis Centre and adjacent bowling club quite feasible for Ginninderry 

residents, in the same way upgrading of the Weetangera oval was performed to provide facilities 

accessible by residents of Molonglo suburbs.  It is clear that a wider regional view has to be taken 

when deciding to remove existing recreational and sporting facilities based on current declining 

usage. 
     
Densification Issues  
 

28. The maximum number of dwellings permitted by Rule 12 of the MUHDC seems to be regarded as a 

right, regardless of the block location, size and type of dwellings proposed.  The developer 

frequently resorts to the argument that a certain number of dwellings is necessary for the project to 

be commercially viable.  This generally reflects the price the developer has chosen to pay for the 
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block.  Opponents of development proposals are often threatened with an even less desirable 

outcome if the current proposal is not approved.  Rule 12 does not just set an upper limit, from the 

developer viewpoint it sets a target to be achieved and, for that reason, the table for the permitted 

number of dwellings needs a different approach.  It appears inconsistent with Zone Objectives that 

the larger the block of land the more dwellings per square metre can be approved regardless of 

their size and block shape and location.  Consideration should be given to a consistent number of 

square metres per dwelling.  Existing medium density housing in established suburbs in our area is 

one dwelling per 500 square metres.  Infill in RZ2 is supposed to be low-medium density. 
 

29. The cumulative effect of densification on individual blocks does not appear to be considered on a 

street-by-street basis.  It seems to be regarded as a future concern rather than one that should be 

considered with each DA.  A crescent street of 19 dwellings in Weetangera had approval for the 

replacement of one dwelling with three dwellings.  The next DA was approved to replace two 

dwellings with 14 dwellings, effectively doubling the number of dwellings in the street.  Residents in 

other areas of Canberra have suggested that a maximum of two dwellings on each single dwelling 

block in RZ2 should be permitted.  There is generally far less opposition to dual occupancy 

development proposals.  
 

30. The MUHDC has been very problematic for residents in long-established suburbs such as those in 

inner Belconnen where the characteristics of older suburbs are highly valued.  Each block proposed 

for redevelopment is considered in isolation from its surroundings.  The existing character of the 

street where the block is located and particular features such as 90-degree bends, narrow roads and 

absence of footpaths are not given sufficient consideration in the assessment process.  
 

31. Road width and configuration are important when assessing local impact under the MUHDC.  For 

example, DA 201731656 (14 dwellings approved in place of two) is for 9 Smith Street, Weetangera, 

on the outside of a 90-degree bend where the road is seven metres wide (two car widths), has a 

concrete border without a kerb and a narrow nature strip of five metres width with no footpath.  

The increase in both traffic volume and on-street parking associated with densification creates a 

potential hazard at these bends.  In the ACAT review of this DA (Gingell AT 02/2018), a TCCS 

Operations report made no mention of the site location on a 90-degree bend in the road when 

opining that there is,  

an opportunity for onstreet parking along Smith Street, as the carriageway width of 7m allows 

for staggered on-street kerbside parking on both sides of the street. Any on-street parking will be 

opportunistic, based on availability. It is the driver’s responsibility to ensure that the vehicle is 

parked safely, in accordance with the Road Rules.  

Despite referring to “kerbside parking”, it failed to mention that there is no vertical kerbing to 

confine parking to the road.  This statement appears to be a handwashing effort in the face of an 

acknowledged difficult site but it was accepted as justifying the proposal. 
 

32. The requirements for provision of on-site parking within RZ2 multi-unit developments are grossly 

inadequate especially where on-street parking is unsafe.  One way to improve this would be to 

require that a parking space in front of each garage is included (often referred to as an apron) 

because internal driveways are too small to accommodate parking. 
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33. The current plot ratio and side and rear setbacks in RZ2 under the MUHDC do not facilitate 

adequate green space.  The plot ratio does not account for driveway length and configuration.  

Current rear and side setbacks, along with the 50% plot ratio for buildings allow only minimal 

greenery.   Consequently, densification is resulting in loss of green space sufficient to support large 

shade trees. 
 

34. Developers endeavour to cram as many dwellings as allowed into the given space, regardless of the 

existing character of the street, in order to maximise their profit at the expense of the residential 

amenity of existing residents.  In RZ2 areas, a popular choice for developers is a block at the end of a 

cul-de-sac because these fan out to the rear and are generally larger than adjacent rectangular 

blocks (e.g. DA 201629554 Block 8 Section 12 Weetangera).  Similar block shapes occur at sharp 

road bends (e.g.  DA 201731656 Blocks 13 and 14 Section 1 Weetangera).  While these blocks are 

larger, the depth of the block means that extensive internal driveways are required to give access to 

the dwellings.  We refer in the next paragraph to the need to limit concrete surfaces. 
 

35. Multi-unit development in RZ2 generally results in large areas of hard surfaces that absorb heat, 

reduce infiltration and increase runoff.  The inevitable consequence is an increase in the heat island 

effect compared with traditional Canberra suburbs, a heavier burden on the stormwater system and 

a greater incidence of flooding.  Plot ratios need to be amended in RZ2 areas to 50% total coverage 

by buildings and driveways and other impermeable or heat-retaining surfaces.  Depending on block 

shape, one rear or side setback should be at least six metres to allow for the retention or planting of 

large trees and shrubs. 
 

Use of shipping containers on suburban blocks 
 

36. Shipping containers are increasingly being used in the suburbs for both storage and dwellings, e.g. a 

secondary dwelling has been created using two shipping containers in the backyard of 40 Hillebrand 

Street, Page (Block 10 Section 37), presumably with Government approval as a huge crane was 

required to lift them over the roof of the existing house.  The photograph below was taken from the 

side in Petterd Street, looking over the neighbouring backyard.  The containers appear at the rear of 

this photograph, covered by a roof and separated by an open space.  The tiled roof of the original 

house is to the right amongst the trees.   
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37. Other uses of shipping containers are more visible as shown below at 57 Abernethy Street, 

Weetangera on the corner of Shumack Street (Block 4 Section 40).  This container has been in the 

same location for several years.  It is being used for storage so is serving the function of a shed.  It is 

not, however, required to comply with the same setback as a shed, i.e. it should be behind the 

building alignment.  It is disturbing that some residents are allowed to get around the Territory Plan 

provisions that were drafted for a specific reason. 

 
 

38. Summary 
 

 A simple guide to the planning system should be readily available to residents. 

 To ensure all residents have the opportunity to know about DAs that affect them, an abridged entry 

with the address should be included in the Canberra Times to alert people to check online.   

 It should be mandatory that development signs placed on blocks show details of the proposed 

changes. 

 There should be an automatic extension to the consultation time for all DAs lodged in December, 

preferably six weeks, to allow people to respond comprehensively. 

 Pre-DA consultations are not truly performed to understand community concerns with the aim of 

producing a more acceptable proposal. 

 A ten-year online retention period of DAs and Notices of Decision should be instituted to provide 

adequate opportunity for consideration of any concerns that might arise after project completion.  

 DAs need to be better scrutinised prior to public notification to ensure the DA is correctly described 

and all documents are complete and legible. 

 Heritage, tree protection and environmental issues should be treated as serious concerns that affect 

our city’s wellbeing, not afterthoughts that can be ignored as desired. 

 There is a need for better protection for regulated trees that make a significant contribution to the 

character of the area; 

 Depending on block shape, one rear or side setback should be at least six metres to allow large trees 

and shrubs. 
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 A review of ACTPLA’s powers to approve removal of regulated trees should be undertaken and 

ACAT’s review powers be amended to permit review of tree removal decisions when they occur in 

conjunction with approval of a DA. 

 The purpose of having community consultation on lease variations after the development has been 

approved or where the lease is a permitted use under the code should be examined. 

 Rule 12 of the MUHDC requires change as it sets a target to be achieved that developers consider to 

be a right.  In established suburbs, number of dwelling per square metre should mirror existing 

medium density development, i.e. approximately 500 square metres of land per dwelling, including 

all common land/driveways. 

 Setbacks should be reserved for trees and not be part of private open space; 

 Adaptive housing should be more specific and tightly controlled to prevent its use as an excuse for 

overdevelopment; 

 The cumulative impact of densification should be assessed with each DA. 

 The established character of the suburb should be considered when assessing a DA. 

 The legislation, including ACAT review powers, should clearly permit rejection of a DA which is Code 

compliant but inconsistent with zone objectives.   

 More care needs to be given when considering compliance with criteria – currently assessors permit 

greater deviations from the rule than are acceptable. 

 Shipping containers should be covered by the same rules as Class 10a buildings with no temporary 

exemptions permitted. 

 The definition of ‘single dwelling block’ should be refined to cater for the effect on the few suburbs 

in which dual occupancies were built around 1970 on random blocks under restricted rules to 

maintain a uniform appearance of an ordinary residential suburb. The changed definition proposed 

in DV350 should be carried over to decisions arising from the Housing Choices project. 

 Recreational land should be preserved for sporting activities to serve the growing population. 

 

24 July 2018 

 


