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Synopsis 

1.  This dual occupancy complies with current RZ1 dual occupancy planning rules where a secondary 
dwelling of limited size is permitted under one ownership.  It should only be permitted to be 
redeveloped as a compliant RZ1 dual occupancy under one ownership (or a single dwelling).  
Treatment of the subject block and any similar blocks in the way proposed is essentially 
“unplanning” and unfair.  It is inconsistent with planning zones in that it targets random blocks.  Such 
redevelopment has not been planned or coordinated.  The location of these particular developments 
is as if someone just threw darts at a map of the affected suburbs which is no way to plan a city.   

2.  Allowing greater development on random RZ1 blocks undermines the integrity of the whole 
planning system.  Basic common sense suggests that there should not be different rules for blocks 
within the same zone.  The existing RZ1 zone permissions should be preserved on all residential 
blocks containing a single house-sized building.  Housing types are grouped together in specific zones 
for a reason and it should remain that way. 

3.  Relevant considerations include: 

 The subject block has the same original lease conditions as apply to all RZ1 blocks in the 
vicinity. 

 The subject block maintains the appearance of a standard single dwelling block. 

 Under strict development controls in the late 1960s, a residence and attached flat was 
permitted to be built on any residential block but was required to remain under one 
ownership. 

 This type of dual occupancy does not appear to have been adequately considered in the 
drafting of the definitions and development codes. 

 There is no indication that these blocks were ever intended to be developed to the extent 
that they no longer have the appearance of single dwelling blocks. 

 The definitions suggest that this block should be regarded as originally leased for single 
dwelling housing but subsequently approved for dual occupancy development.  As such, 
redevelopment should be limited to a single dwelling or a dual occupancy that conforms to 
the current rules for dual occupancies in RZ1. 

mailto:secretary@friendsofhawkervillage.com
mailto:esddcustomerservices@act.gov.au


 The proposal does not satisfy the zone objectives as implemented through various 
provisions. 

 The proposal will bring an excessive degree of change to the density, uniformity and 
landscape character as well as removing current low-rent dwellings, especially for one-
bedroomed units. 

 The proposed parking arrangements are cramped with tight access which will encourage 
illegal parking on the nature strip or unsafe parking on Belconnen Way.   

 The site is not suitable for the number of units proposed because of the negative 
consequences mentioned above. 

 A hazardous materials survey should be conducted given the likelihood of the presence of 
asbestos. 

Existing development 

4. The subject block of 979 square metres is in an area designated Residential Zone 1.  It contains a 
single one-level building comprising a two-bedroomed residence and a one-bedroomed flat of 
the kind built in new suburbs around 1968-70.  It is identical in appearance, setbacks and plot 
ratio to neighbouring houses.  It was originally constructed with a double carport and designed 
so that only one front entrance door was visible from the street.  Thus, it retained the 
appearance of a single dwelling house.   
 

5. In this case, shown in the photograph below, a timber screen has been erected behind the 
second front door rather than in front as in other similar buildings, although it is not clearly a 
second front door as opposed to a laundry door.  The building runs along the length of the block 
with the road being opposite the two front windows on the left of the photograph.   Note the 
erosion of the ‘lawn’ beside the driveway where vehicles have been parked. 
 

 
150 Belconnen Way, Scullin 

Location 
6. Dual occupancies of the type found on the subject block occur randomly throughout the suburbs 

of Scullin, Page, Higgins and Weetangera.  There are at least 22 scattered across Scullin, 18 in 
Page, ten in a small portion of Weetangera and a significant number in Higgins.  There is nothing 
about the location of these blocks to suggest that there was any planning principle behind their 
location.  Indeed, the fact that their development was controlled to match the dominant form of 
housing development on surrounding blocks strongly suggests that there was no controlled 
selection of blocks for these dual occupancies as is normal for different forms of housing.   
 

7. To now use this historical aberration, referred to in the previous paragraph, to deliberately undo 
the suburban landscape is unconscionable.  This would treat these few suburbs in a vastly 



different fashion from all other suburbs that were not developed around 1968-70.  It is 
particularly perverse given that properties in RZ1 where a second dwelling has been added 
subsequently are still defined as single dwelling blocks. 

Duplexes 
8. The proponent incorrectly uses the term ‘duplex’ in reference to this original development.  This 

term describes a building containing two similar homes that share a common central wall.  The 
term ‘duplex’ is not defined in the Territory Plan but, in Australia, the two homes in a duplex are 
usually identical in size and layout.  The existence of two separate homes is obvious from the 
design and the visible two separate front entrances.  Depending on local planning conditions, 
they can be on one land title or have separate titles.1  
 

9.   Examples of duplexes occur in Canberra suburbs such as Reid, Manuka, Hughes, Dickson, Aranda 
and Cook, established prior to the 1968-70 period in which the subject block was developed.  
They occur in clusters in areas obviously designated for such development, in logical locations 
such as near shops and schools, which contrasts significantly with the subject block.  The 
photograph below depicts a typical duplex which is located opposite a local shopping centre and 
a former primary school site.   

10. These original duplexes are in areas now zoned RZ2 which allows some densification and is 
usually appropriate for the locality.  These blocks already look different from adjacent single 
dwelling blocks.  This makes densification to a greater extent than on adjacent blocks in the 
same zone more acceptable as the amount of change from the current situation is not excessive. 
This is in contrast to the subject dual occupancy block where the existing development conforms 
to the surrounding low-scale, single dwelling landscape.  The proposed replacement of the 
existing building on the subject block with six two-storied townhouses would be massively 
disruptive of this landscape.   

 
A row of ten duplex buildings in Templeton Street, Cook 

Lease Variation 

11. This DA was lodged in the Merit Track which means it must comply with the following criteria 

and rule of the Lease Variation General Code: 

C1  A lease is varied only where all of the following are achieved: 
i) the varied lease is consistent with the Territory Plan including all relevant codes 

                                                           
1 http://www.realestate.com.au/advice/what-is-a-duplex-and-whats-it-got-going-for-it/  
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ii) the land to which the lease applies is suitable for the development or use authorised by the 
varied lease. 

C2  A right under a lease is increased only when all of the following are achieved if the additional 
rights are granted and activated:  
i) sufficient car parking is provided on site or is available off site in accordance with the 

Parking and Vehicular Access General Code 
ii) any increase in traffic flow is within the capacity of the surrounding road network 
iii) adequate post occupancy waste management and disposal can be provided to the relevant 

Territory standard  
iv) no unreasonable increase in the level of noise for the occupants of dwellings on the block 

or on adjoining land. 
Note: examples of rights are the maximum gross floor area, the maximum floor area allocated to a particular use, 

building heights.  

R7  A variation to a lease that expresses the number of approved or lawfully erected dwellings is 
consistent with both of the following:  
a) all other provisions of the lease 
b) the Territory Plan, including all relevant codes. 

12.  It is proposed to vary the lease to allow up to six dwellings instead of the current two, despite 
the block being in an area classified as Residential Zone 1.  The application is based on the 
current definition of a single dwelling block in the Territory Plan 2008.  Blocks are classified 
according to whether they contain single or multi-dwelling housing, defined as: 

Single dwelling housing means the use of land for residential purposes for a single dwelling 
only. 

Multi-unit housing means the use of land for more than one dwelling and includes but is not 
limited to dual occupancy housing. 

13. Presumably, the building on the block in question is regarded as dual occupancy based on the 
above definitions, however, the definition of dual occupancy confuses the matter: 

Dual occupancy housing means the use of land that was originally used or leased for the 
purposes of single dwelling housing for two dwellings.  

This definition appears to refer only to the subsequent use for two dwellings of land that was 
originally used or leased for the purposes of single dwelling housing. 

14. This is complicated by the definition of a ‘single dwelling block’ which implies that a single 
dwelling block could have been leased originally for the purpose of single dwelling housing but 
not necessarily used for such purpose OR that a block not originally leased for single dwelling 
housing could have been used for single dwelling housing anyway: 

Single dwelling block means a block with one of the following characteristics –  
a) originally leased or used for the purpose of single dwelling housing  

    b) created by a consolidation of blocks, at least one of which was originally leased or used for 
the purpose of single dwelling housing. 

The definitions suggest that this block should be regarded as originally leased for single 
dwelling housing but subsequently approved for dual occupancy development. 

Lease purpose 
15. This block was leased for residential purposes only and presumably received a Certificate of 

Occupancy for a “residence and flat”, as did others at the time2.  Neither the lease nor the 
certificate have been provided in this development application.  Nevertheless, the fact is that all 
residential leases prior to about 1971 stated simply that the block could be used for “residential 
purposes only” and that the lessee should “commence to erect one building only” within six 

                                                           
2 As per Certificate of Occupancy for identical building on Block 12 Section 37 Page. 



months.3  From about 1971, the lease wording was changed so as to limit development to “one 
private single dwelling house building”.4  No other restrictions on block development were 
provided in the lease. 

16. The City Area Leases Act 1936 (the Leases Act), operating at the time, provided in Section 29 that 
“each parcel of land included in a lease shall at all times be held and occupied by or under the 
lessee as one undivided parcel” but “may be sublet”.  Section 30 stipulated that any portion of a 
building erected on the lease may, subject to the lease, “be sub-let separately from the 
remainder of that building” along with an adjoining parcel of land. 

17. The lease wording and the Leases Act together, therefore, provided that any residential block 
leased prior to 1971 could be used for more than one dwelling but only under a single title.  
Whether a single or multi-dwelling building was constructed on the block was not addressed 
until after the lease was finalised, except where a caveat on use existed at the time of sale, such 
as would have applied in the case of the duplexes mentioned above.    

18. A strict interpretation of the ‘single dwelling block’ definition thus means that each and every 
residential lease allocated prior to 1971 could be used for dual occupancy development unless 
otherwise prevented by a caveat of some kind.  This interpretation was reinforced by the Crown 
Solicitor in 1953 when Block 1 Section 4 in Mugga Way, Red Hill was proposed for a second 
dwelling.5   

19. This interpretation, however, is not currently applied to most residential leases granted before 
1971 despite the wording of the definition.  Instead, the definition is applied as if it stated 
“leased and used for the purpose of single dwelling housing”.   

20. The significant point is that all blocks developed for single dwelling housing and those blocks 
developed for dual occupancy housing around 1968-70 were developed within the same lease, 
plot ratio and setback limitations.  This resulted in a uniform suburban landscape that will be 
destroyed by treatment of a few scattered blocks in an RZ1 environment under the Multi Unit 
Housing Development Code. 

21. The Multi Unit Housing Development Code (MUHDC) includes the following provision: 

Element 2: Lease and development conditions  

2.1 Development proposals affected by approved lease and development conditions 

C4 The development meets the intent of any approved lease and development conditions. 

The applicant has declared that “The proposed site does not have any lease development 
conditions covering any of the items listed (a) to (o)”.   This statement ignores the fact that the 
lease and relevant development conditions currently approved are those that applied when the 
block was first developed, particularly in relation to plot ratio and front, rear and side setbacks, 
as well as not allowing subdivision or more than one lease. 

These conditions are relevant to consideration of the desirable extent of any redevelopment of 
such blocks relative to nearby single dwelling blocks in the RZ1 area originally subject to the same 
development conditions.  Failure to recognise and apply these conditions will result and has 
resulted in developments being approved which depart strongly from the prevailing residential 
type and density in the affected areas. 

                                                           
3 Lease dated 3 March 1970 for Block 12 Section 37 Page. 
4 Lease dated 30 June 1972 for Block 37 Section 11 Hawker. 
5 National Archives of Australia, TITLE: Leases under city area - leases under Ordinance Act - whether 

erection of two residences permissible under lease, SERIES: A432, CONTROL SYMBOL: 1953/458 
ITEM BARCODE: 7830604 

http://recordsearch.naa.gov.au/scripts/autosearch.asp?o=I&number=7830604


Car parking 
22. While the provision of car parking spaces might comply with the guidelines, the form of car 

parking proposed, and necessitated by the number of dwellings planned, will not ensure that all 
parking is contained on site, thus making it insufficient for the purpose of C2 (i).  The parking 
area will be excavated below ground level and access will be by a tight turning circle.  Human 
nature being what it is, it is highly likely that parking spaces will be used for storage and vehicles 
will be parked on the nature strip.   

23. Despite being illegal, parking on nature strips has become common practice, particularly along 
Belconnen Way where kerbside parking is not appropriate but also along other suburban streets 
that were not designed for on-road parking.  This leads to destruction of the grass cover and 
erosion of the soil, as well as compaction of the soil around tree roots, ultimately destroying 
trees.   

24. The ACT Government does not choose to allocate resources to policing illegal parking on nature 
strips, despite the revenue potential, so it has become a major problem across the city with 
consequent deterioration of the nature strip, reducing its effectiveness in absorbing runoff and 
in ameliorating the heat island effect on hot days.  Erosion of the nature strip adds to pollution 
of stormwater and increases maintenance costs of Water Sensitive Urban Design infrastructure. 

25. Car parking along this portion of Belconnen Way between Coulter Drive and Kingsford Smith 
Drive rarely occurs because it is perceived by residents to be dangerous.  This reflects the design 
of the road, being not quite an arterial road but more than a major connector road.  It is 
narrower than the major part of Belconnen Way from Barry Drive to Coulter Drive and comprises 
a dual carriageway, each of two lanes.  Its low accident rate can be attributed to the absence of 
kerbside parking to interrupt the flow of traffic.  Increased ingress to and egress from properties 
along the road can be accommodated but not if there is any significant kerbside parking to block 
the view of oncoming traffic. 

Criterion C2 (i) of the Lease Variation Code is not satisfied. 

RZ1 Zone Objectives 
26.  These are used to guide applicable rules and criteria for development or redevelopment in the 

particular zone.  They include: 

a) Provide for the establishment and maintenance of residential areas where the housing is low 
rise and predominantly single dwelling and low density in character  

b) Protect the character of established single dwelling housing areas by limiting the extent of 
change that can occur particularly with regard to the original pattern of subdivision and the 
density of dwellings  

c) Provide for a wide range of affordable and sustainable housing choices that meet changing 
household and community needs  

d) Ensure development respects valued features of the neighbourhood and landscape character 
of the area and does not have unreasonable negative impacts on neighbouring properties 

We contend that the redevelopment proposed for the subject block fails to satisfy these 
objectives.  The area under consideration is low rise, low density and single dwelling in 
character.  The proposal is for maximum density and maximum block coverage. 

27.  In assessing whether these objectives are met, the desired character is considered: 

Desired character means the form of development in terms of siting, building bulk and scale, and 
the nature of the resulting streetscape that is consistent with the relevant zone objectives, and 
any statement of desired character in a relevant precinct code. 

The subject block contains a single-storeyed building that conforms to the appearance of a single 
dwelling house.  The blocks either side of it also have a similar dual occupancy building.  If this 



proposal is approved, it will set a precedent for these blocks and others elsewhere in these 
suburbs to densify to the maximum limit allowed under the MUHDC.  This will involve a loss of 
the low density and neighbourhood character with no space for trees and large shrubs, and will 
have a huge impact on neighbouring single dwelling residents. 

28.  It is logical that residential areas originally designated specifically for higher density should now 
be regarded as multi-unit blocks for the purpose of further densification.  It is not reasonable 
that random blocks developed prior to the 1971 change in lease wording and containing a single 
building with the size and appearance of a standard house but including a residence with 
attached flat should now be subject to higher densification standards than its neighbours in a 
uniform suburban landscape. 

The proposal will bring an excessive degree of change to the density, uniformity and landscape 
character as well as removing current low-rent dwellings, especially for one-bedroomed units.  

Development controls 

Building bulk 
29.  The Residential Development Code in Part G – General Controls provides that: 

C53  In RZ1 and RZ2, residential re-development on blocks originally used for multi-unit housing 
may be approved subject to consideration of adverse impacts on adjoining properties resulting 
from any increase in building bulk.  There is no applicable rule. 

The proponent has stated in the Development Application that the proposal is consistent with 
C53: 

“The lease for the site is for residential purpose with no limit on the number of 
dwellings with the site originally being used for a duplex dwelling.  
The proposed design has the maximum height of 6m which is consistent with the 
existing streetscape character along Belconnen way. In addition to this, design 
elements such as proposed pathway between units 2 and 5 breaks up the bulk of 
building. The proposal considered to be in line with the desired character of the area 
and has no detrimental effect on the amenity of the adjoining properties.” 

30. There is no mention of exactly what the desired character is supposed to be nor any mention of 
the RZ1 objective to maintain a low-rise, low density and to preserve the landscape character.  
Replacement of a single house-sized building with six two-storeyed townhouses cannot 
reasonably be described as limiting the extent of change in a predominantly single dwelling 
housing area.  The fact that a proposal to do so has been made in this context is symptomatic of 
the fact that the residential codes seem to have been drafted with duplex developments in 
designated areas in mind, not for random small-scale dual occupancies scattered throughout 
single dwelling housing areas.   

31. There is no specific mention of this type of development anywhere in either the Residential Code 
or the MUHDC.  Such absence may signify that there was never an intention to allow greater 
development on these random dual occupancy blocks when the current provisions were drafted.   

Taking all things into consideration, Criterion 1(ii) of the Lease Variation Code is not satisfied in 
that the land is not suitable for the proposed development.  

Plot ratio 
32. The only provision regarding plot ratio under the MUHDC in the current situation is: 

3.5 Plot ratio – other than single dwelling blocks – RZ1, RZ2, RZ3 and RZ4 R9  

This rule applies to blocks other than single dwelling blocks in RZ1, RZ2, RZ3 and RZ4.  

The maximum plot ratio is:  

a) in RZ1, RZ2 and RZ3 – 65%  



b) in RZ4 – 80%.  

This rule does not apply to:  

i) blocks with both of the following characteristics:  

 subject to either a residential B1 or B8 area specific policy under the Territory Plan at 
30 March 2008  

 held under a holding lease at 30 March 2008  
ii) blocks in RZ1 approved before 5 July 2013  
For the purpose of calculating plot ratio for this rule, the gross floor area includes 18m2 for 
each roofed car space provided to meet Territory requirements for resident car parking, but 
does not include basement car parking.  

       This is a mandatory requirement. There is no applicable criterion.  

Since the dual occupancy on the subject block was approved before 5 July 2013, this provision 
does not apply to the subject block and other similar blocks in inner south Belconnen.  The 
wording of this rule reinforces our contention that the type of dual occupancy on the subject 
block has not been properly considered, leaving appropriate density to be determined using 
setbacks and criterion C53 on building bulk (see paras 21 and 22), having no regard to the RZ1 
zone objectives and desired character. 

33.  The proponent has outlined the failures to conform to the building envelope: 

3.20 Building envelope – all blocks except buildings over 3 storeys in RZ5 and commercial 
zones 

C26  Buildings achieve all of the following:  
a) consistency with the desired character  
b) reasonable levels of privacy for dwellings on adjoining residential blocks and their associated 
private open space.  
c) reasonable solar access to dwellings on adjoining residential blocks and their associated private 
open space.  

The proponent of the development states: 

“A small portion of unit 1 (window boxes) sits outside of the building envelope. The 
proposal however, achieves the following:  
The proposed encroachment to the allowable building envelope is at the upper floor of 
Unit 1 and towards the internal driveway. Due to the location and very minor nature of 
this encroachment, the proposal has no detrimental effect on the building bulk and 
scale, and the nature of the resulting streetscape. The proposed encroachment has 
no detrimental effect on the amenity of the adjoining properties, provides for 
articulation and visual interest along the front facade and remain in line with the 
envisaged character of the streetscape along the Belconnen way.  
b) Considering the configuration of the existing building and its associated POS on 
the adjoin property to the west, and provision of high level windows for the media 
room on upper floor of Unit 1, the proposal does not create any detrimental effect on 
privacy of the adjoining properties.  
c) Proposed encroachment creates a very minor expansion of the shadow casted by 
the building on the verge and does not have any detrimental effect on the solar 
access of the adjoin property to the west.” 

Given the location in an RZ1 area of single dwelling blocks, it is not desirable for any 
protrusion outside the building envelope.  Any such failure simply amplifies the excessive 
development in an RZ1 area and fails to meet the zone objectives. 
 

Hazardous Materials 
34. The Development Code stipulates that: 

8.2 | Hazardous Materials Survey 
C34   
If an endorsed hazardous materials survey is not provided, the application will be referred to the 
relevant agency in accordance with the requirements of the Planning and Development Act 2007. 



The proponent has indicated that this criterion is not applicable.  The demolition plan indicates 
that the contractors are to notify the owner immediately upon discovery of any asbestos on 
site.  It is highly unlikely that there will not be asbestos on site as this was used routinely in all 
wet areas and under the eaves at the time of construction.   

Clearly, the application should be referred to the relevant agency rather than waiting for 
demolition to commence.     

Unit titling 

35. The proponent intends to unit title the property if the lease is varied as desired.  Given that new 
dual occupancies created under current rules for a secondary residence in RZ1 are not allowed 
to be subdivided or unit titled, the same objections as previously raised should apply to the 
inconsistency of allowing this block to be unit titled.   

Summary 

36. Criteria were introduced into the Territory Plan to allow some flexibility in the application of 
planning principles.  These principles, along with the zone objectives, should guide the use of the 
discretion required by the criteria.  In the case of this particular form of dual occupancy, 
discretion needs to be applied so as to ensure that the redevelopment of this block and others 
like it does not overly emphasise the need for housing diversity at the expense of the established 
RZ1 character. 

37. Treatment of the subject block and similar blocks in the way proposed is essentially “unplanning” 
and unfair.  It is inconsistent with planning zones in that it targets random blocks.  Such 
redevelopment has not been planned or coordinated.  The location of these particular 
developments is as if someone just threw darts at a map of the affected suburbs which is no way 
to plan a city.   

38. Allowing greater development on random RZ1 blocks undermines the integrity of the whole 
planning system.  Basic common sense suggests that there should not be different rules for 
blocks within the same zone.  The existing RZ1 zone permissions should be preserved on all 
residential blocks containing a single house-sized building.  Housing types are grouped together 
in specific zones for a reason and it should remain that way. 
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